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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, SAS NAGAR, MOHALI.

 APPEAL No. 37/2014            
          Date of Order: 12 / 3 / 2015
SH.KRISHAN KANT,

S/O  SHRI SATPAL, 
VILL. JEOWAL, 

TEHSIL ANANDPUR SAHIB,

DISTT.ROOPNAGAR.              
          ………………..PETITIONER
Account No.MS-17/773
Through:

Sh.  Dheeraj Koshal, ADVOCATE,
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. Balbir Singh,
Sr. Executive Engineer,

Operation Division, P.S.P.C.L, 
Anandpur Sahib.

Er. Vinaydeep Singh, AEE 



Petition No. 37 / 2014 dated 30.12.2014 was filed against order dated 07.11.2014 of the Grievances Redressal Forum (Forum) in   case   no: CG-72 of 2014, deciding that the amount of Rs. 8,13,605/- raised by AE / Operation, Sub-Division, Kiratpur Sahib  vide memo No. 533 dated 19.05.2014 (initially raised vide memo No. 510 dated 06.05.2014) after overhauling the account from billing month 04 / 2008 to 30.05.2013 is correct and recoverable.

  2.

Arguments, discussions and evidences on record were held on 19.02.2015 and 12.03.2015
3.

Sh. Dheeraj Koshal, Advocate (authorized representative) attended the court proceedings on behalf of the petitioner.  Er.  Balbir Singh, Sr. Executive Engineer / Operation Division, PSPCL, Anandpur Sahib, alongwith Er. Vinaydeep Singh, AEE, appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. Dheeraj Kaushal, the petitioner’s counsel (counsel)   stated that the petitioner is running a flour Mill at Vill Jeowal having an MS category connection bearing Account No. MS-17/773 with sanctioned load of 54.540 KW.  All electricity bills are being paid regularly by the petitioner. The Sub-Divisional Officer, Kiratpur Sahib checked the connection of the petitioner on 11.03.2013   vide LCR No. 34 / 25 and it was reported that R-phase CT was not contributing.  On the basis of this report, the SDO, Kiratpur Sahib vide memo No. 275 dated 21.03.2013 raised a demand of Rs. 73183/-.  The petitioner challenged the undue demand before the Circle Dispute Settlement Committee (CDSC), Rupnagar which upheld the charges and directed the Xen, Anandpur Sahib to determine the exact period of fault and overhaul the petitioner’s account accordingly.  An appeal was filed before the Forum.


He next submitted that in the meantime, the  petitioner’s  account was checked by the Addl. SE/Enforcement, Mohali on 30.05.2013 and it was reported by him that pulse segment-1 was not blinking whereas segments-2 and  3 were blinking  rightly.  It was further reported that one lead of R-Phase CT was connected to Neutral at the terminal block and neutral lead was connected to R-phase terminal meaning thereby that one lead of R-phase CT and neutral were interchanged.  After setting right connections, the pulse segment-1 also started blinking.  The data of the meter was also downloaded by the MMTS wing on 10.06.2013.

The petitioner impugned the decision of Forum before this Court (Ombudsman, Elecy. Punjab), Mohali vide Appeal No. 39 / 2013 and it was held that   the charges of Rs. 73183/- are not recoverable. 


He  further submitted that now, the respondents, PSPCL i.e. SDO, Kiratpur Sahib  through its memo No. 510 dated 06.05.2014 and Memo No. 1318 dated 12.12.2014  raised a fresh demand of  Rs. 7,38,167/- on the  basis of checking report  dated 30.05.2013 of the Addl. S.E./Enforcement, Mohali.  The demand raised is wrong, illegal, null and void as per the provision of the Electricity Act.   He pointed out that the petitioner’s meter is installed on the transformer structure of PSPCL which is located at a distance of 200 yards from his premises.  Under these circumstances, tampering with the meter connection by some mischievous element can not be ruled out.  As per Regulation 21.2 (c) of the Supply Code, the petitioner is not responsible for any loss to the department.  Even, if the finding of Addl. S.E. / Enforcement regarding the position of connection is taken as correct, the petitioner feels that there is no effect on the registration of energy by the meter.  It is wrong to conclude, merely on the basis of missing pulse, that the meter was recording 33 % less energy.  The Addl. S.E. / Enforcement failed to determine inaccuracy of recording, if any, with the help of Electronic Reference Standard (ERS) meter at the time of his checking on 30.05.2013.  He also relied on the missing pulse.  It is very essential to check accuracy in case of wrong connection, as it is not possible to compute it theoretically.  He submitted that the respondents may be directed to get it determined in M.E. Lab, Patiala in the presence of the petitioner.  The petitioner’s connection have no effect on registration of energy, even with the type of CT connections of R-Phase, detected by Addl. S.E./Enforcement, is confirmed by the consumption pattern of petitioner.   From the notice memo No. 510 dated 06.05.2014, it transpires that the petitioner’s account has been overhauled from the date of connection and same is wrong, illegal, null and void and demand made by the respondents  is wrong, as per the provisions of Electricity Act.   It is not understandable that how it has been presumed that the defect of R phase CT connection existed right from the date of connection.   The DDL print out may also be provided to the petitioner with their reply to enable the petitioner to study the same.   He added further that on the request of a Shopkeeper, near the transformer, the petitioner’s meter was raised to higher level by PSPCL staff, a few months before the checking of SDO, Kiratpur Sahib.   The perusal of the checking report of Addl. SE / Enforcement further reveals that during the checking, the features of Amp dropped to nearly half after the alleged  setting right of connections.  No reasons for this fall have been recorded by the Checking Officer in his ECR.  This makes the whole matter suspicious.   
During oral arguments held on 12.03.2015, the petitioner’s representative questioning the reliability of DDL that the DDL seems to be created evidence as the data recorded in it is contradicting as total days count as per DDL is 1922 days whereas the ‘current on’ period shown is 1856 days.  Thus, there is a difference of 71 days for which no justified explanation has been given by the department.  Further, current failure from the date of installation of the meter to the date of checking on red phase as shown in DDL is 1851 days against current on period of 1851 days; on other two phases it is recorded as 913 & 914 days.  Therefore, the data in DDL itself is contradicting and cannot rely upon.  He also referred to the decision of Punjab and Haryana High Court in CWP No. 13383 of 2008 and stated that the possibility with regard to the old meter being slow, cannot be attributed to any act of omission and commission on the part of the consumer and as such he cannot be penalized.  He further argued that the demand is barred by law of limitation as per ruling in Appeal No. 2140 of 2009 and hence, no amount can be charged beyond a period of justified limitation period.  He also argued that as per ruling in Appeal No. 3291 of 2007, it is the Electrical Inspector who is authorized to check the fault of the meter and quantify the amount of penalty.  The Board has no authority to impose penalty at its own level. Thus, the Board is not empowered to charge any amount due to non-contribution of one phase under Limitation Act and Section 56 (2) of Electricity Act-2003 which provides that no amount can be charged beyond a period of two years.  However, in case, this amount is found to be chargeable under provisions of any other law, even then it cannot be charged  beyond a period of six months under the provisions of ESIM 104, Section 26 (2) and 26 (6) of Electricity Act 1910.  

In the end, he prayed that whole matter may be thrashed in depth and undue charges raised against the petitioner may be set aside and to allow the petition.
5.

Er.  Balbir Singh, Senior Executive Engineer representing the respondents submitted that the petitioner is having MS category connection with sanctioned load of 54.540 KW operating under operation Sub-Division, Kiratpur Sahib.  The Sr. Xen denied the raising the demand of Rs. 7,38,167/- vide  letter No. 510 dated 06.05.2014 and 1318 dated 12.12.2014 as actual demand of Rs. 8,13,605/- was raised vide Memo No. 533 dated 29.05.2014  in continuation / canceling of letter No. 510 dated 06.05.2014.  In accordance with the decision of the Forum dated 07.11.2014, the petitioner was asked to deposit the amount of Rs. 7,36,989/- vide their letter No. 1318 dated 12.12.2014.  He further stated that as per checking report of the Enforcement Wing, Mohali, one phase of the meter was not contributing and the petitioner’s account was overhauled accordingly.  Recording of 33% less consumption is proved from the checking sheet No. 56/55 dated 01.08.2014 of the Xen Enforcement Mohali as the accuracy of the meter was checked with Electronic Reference Standard (ERS) meter by changing the connections of the meter on 30.05.2013.    Apart from this, the meter of the petitioner was checked in the M.E. Lab, Ropar  on 11.09.2014 in his presence wherein  34.78  slowness  of the meter was recorded.  This checking report is duly signed by the petitioner which shows his acceptance to its results.  The CT’s connections of the petitioner’s meter were checked and corrected on 30.05.2013 by the Sr. Xen, Enforcement Mohali.  As the load of the consumer is not of constant nature at all duration, so question of less recording of consumption / reading after correction of the connections, did not arise.  Therefore, statement of the petitioner that consumption was not increased after correction of connections is absolutely wrong.   The respondents PSPCL further contended that during wrong connection period, Red phase current was not contributing, hence less consumption recorded.  But after correction of the connections, red phase started contributing.  The consumption of the consumer which was based on current / voltage was recorded less due to reduction in load at that particular time.  It is proved from the fact that the three No. CTs were contributing because prior to this MDI was 15-16x 2 MF KVA but after correcting the connections, the KVA has been to 24-25 x 2 MF.   He next submitted that the account of the petitioner has been overhauled from the   date of checking of the Sr. Xen, Enforcement Mohali i.e. 30.05.2013. 
During oral arguments, held on 12.03.2015, he also contended that the decisions of Punjab & Haryana High Court, as referred by the Petitioner, are not relevant to the present case.  and the petitioner cannot be allowed any benefit under the provisions of Section 26 (2) 26 (6) of Electricity Act 1910 or 56 (2) of Electricity Act 2003 or the Limitation Act.  Further the overhauling of the account for a period of six months is applicable only in cases where the meters installed at consumer’s premises are found defective or dead stop whereas, the present case is not of defective or dead stop meter but is a case of non-contribution of one phase towards measurement of electricity consumption and thus is chargeable for the full period of default.  He also clarified that the total period from 25.2.2008 to 30.5.2013 comes to 1922 days out of which 1856 days are for “supply on” period. 
The difference of 66 days shows that there was total supply failure during this 
period either due to power cut or shut down for maintenance etc. Further, 
Red phase failure is recorded for 1851 days as per DDL against the total “supply on” period of 1856 days.  The difference of 5 days is due to elapsing of period from the date of checking of the meter in M.E. Lab and its subsequent installation at consumer’s 
premises.  The “supply on” period starts from the time when supply is given to the meter for the first time for checking in ME Lab.  And moreover, the whole data is digitally recorded and there are no chances of any mistake or fabrication or manipulation as claimed by the petitioner.  No data can be stored in meter’s memory retrospectively to take a manipulated print out.  

In the end, he requested to dismiss the appeal of the petitioner.
6.

Written submissions made in the petition, written reply of the respondents as well as oral arguments held during hearing and other material brought on record have been perused and considered.  The facts pertaining to the present petition are that the connection of the petitioner was checked by Addl. SE/Enforcement, Mohali on 30.05.2013 wherein it was reported that pulse segment-1 was not blinking whereas segments-2 and 3 were rightly blinking; one lead of R-Phase CT was connected to Neutral at the terminal block and neutral lead was connected to R-phase terminal meaning thereby that one lead of R-phase CT and neutral were interchanged.  After setting right connections, the pulse segment-1 also started blinking.  On the basis of this checking, and downloading of data by MMTS on 10.06.2013, treating the recording of consumption on two phases since the installation of meter, the same was enhanced and petitioner was charged by overhauling his account, which was challenged by the Petitioner on various grounds.  After announcement of decision by this Court in Appeal No: 39 of 2013, the respondents got the meter checked at site, with the help of ERS meter from its Enforcement wing on 01.08.2014, after settings all connections as were found on 30.05.2013 wherein less recording of consumption by 33.16% was recorded in the presence of the petitioner.  Thereafter, on the directions of Forum, the disputed meter, in similar connections mode, was again got tested in ME Lab on 11.09.2014, again in the presence of the Petitioner, wherein too the meter was found recording 34.78% less consumption.  On the basis of results of these checking’s and data downloaded on 10.06.2013,  a demand of Rs. 8,13,605/- was raised vide Memo No. 533 dated 29.05.2014, which is now under challenge in the present petition.  
After going through the documents, regarding maximum demand and consumption data of the petitioner as available on record; subsequent checking of the connection with ERS meter and test results of ME Lab, I am of the view that undoubtedly, there is sufficient increase in maximum demand and as well as consumption of the petitioner after setting right the connections on 30.05.2013 and the disputed meter was recording 1/3 less consumption due to non contribution of one phase. 
The petitioner next argued that the DDL seems to be a created evidence as the data recorded in it is contradicting.  As per DDL, total days count is 1922 days whereas the ‘current on’ period shown is 1856 days; current failure from the date of installation of the meter to the date of checking on red phase is 1851 days and on other two phases it is recorded as 913 & 914 days.  No justification has been given for difference of days, thus its data cannot be relied upon.  In this context, the documents submitted by respondents shows that difference of 71 days did not appear in the DDL for the current failure as this period relate to total power failure period, which cannot be recorded by the digital recording device (meter).  Temper data of DDL shows that ‘Total Power on Time’ was recorded as 1856 days 15 hours and 12 minutes.  This implies that during this period power was available to meter irrespective of the fact whether there was any temper or not.  This period starts from the date when the meter was given current for the first time for testing in manufacturer / ME Lab till the data when last DDL was taken.  As per DDL, ‘R’ Phase Current Failure is for 1851 days I hour and 11 minutes. So there was about five and a half days, when power was available to the meter and at the same time there was no ‘R’ Phase Current Failure’; this is the period which was consumed upto the date of its installation at consumer premises after testing in Manufacturer’s / ME Lab., or the period after setting right the connections.  Further, the current failure on ‘B’ phase for 913 days and on ‘Y’ phase for 914 days is common in current failure on ‘R’ phase for 1851 days, which implies that the power was available but there was no load on these phases, for durations indicated above, which was due to non-utilization of  Power in  the factory.  It is apparently coming out that the consumption, during the period of working of the factory, has been recorded only on the basis of contribution of two phases instead of three phases.  Moreover, the whole data is digitally recorded where no data can be stored in memory retrospectively to take a manipulated print out and there are no chances of any mistake or fabrication or manipulation as claimed by the petitioner.  Hence, the correction factor (due to non-contribution on one phase since the installation of meter) as applied by the Respondents on the consumption actually recorded by meter is held correct.  

I have also gone through the rulings of Hon’ble High Court of Punjab & Haryana in CWP No. 13383 of 2008, 2140 of 2009 and 3291 of 2007 whereby referring to the decisions, the Petitioner’s Counsel vehemently argued during oral discussions that slowness of the meter cannot be attributed on the part of the consumer and he cannot be penalized; The demand which pertains to the period beyond limitation is barred by law of limitation and hence, no amount can be charged beyond a period of justified limitation period; AND it is the Electrical Inspector who is authorized to check the fault of the meter and quantify the amount of penalty and the Board has no authority to impose penalty at its own level. Arguments were also made on the provisions of Section 56 (2) of Electricity Act-2003 to lay that any amount beyond a period of two years cannot be charged and further it was also contended that in any case, the demand is held as recoverable, it should be restricted to a maximum period of six months as provided in the provisions of ESIM 104, Section 26 (2) and 26 (6) of Electricity Act 1910.
 Judgment of Punjab & Haryana High Court in CWP No: 13383 of 2008, relates to a case where, on replacement of old meter, the account of the consumer was overhauled being the old meter running slow due to its wear & tear and with the passage of time whereas, the present case is not a case of defective meter or its slow-running.  It is case of recording less consumption due to non-contribution of one phase.  The same meter continued to be at site for measuring electricity consumption after correction of wrong connections during checking of Enforcement.  No complaint after that regarding the meter being defective, running slow or fast, is on record thereafter.  Thus the facts in CWP no:  13383 of 2008 are not similar to the present case. 
Judgment of Punjab & Haryana High Court in CWP No: 2140 of 2009 pertains to levy of surcharge retrospectively due to clubbing of two connections in one premises relating to the period from 1992 to 1994 but bill raised in 2000, wherein it was held that demand is barred by law of limitation.  The petitioner, by referring Section 56 (2) of Electricity Act-2003, has also claimed that no amount can be charged beyond a period of two years.  On scrutiny of both at length, it has been observed that the provisions of Section 30 (b) and 33 of the Limitation Act deals with time limitation where application of wrong tariff is involved.  In my view, here tariff means the chargeable rates in accordance with the schedule of tariff as approved by the concerned Commission. As already discussed, wrong application of tariff is not the issue of dispute, as it is regarding  is regarding recording of less energy by the meter due to non contribution of one phase.  Thus I do not consider this ruling relevant to the present dispute.  So far as the limitation of charges for a period of two years under Section 56 (2) of Electricity Act-2003 is concerned, the expression “sum became first due” referred to in this Section has been interpreted by the Appellate Tribunal for Electricity in its order dated 14.11.2006 in  the case of Ajmer Vidyut Vitran Nigam Limited V/S M/s Sisodia Marble & Granites Private Limited and others vide Para-17 of this order, wherein it has been held that  the charges would become first due for payment only after a bill or demand notice for payment is sent by the licensee to the consumer and thus the date of the first bill / demand notice for payment  shall be the date when the amount shall become due and it is from that date the period of limitation of two years as provided in Section-56 (2) of the Electricity Act ,2003 shall start.  This decision of the Appellate Tribunal has also been upheld by the Hon’ble Supreme Court of India in Civil Appeal No. D - 13164 of 2007.  Accordingly, in view of this order of the Appellate Tribunal as held by the Hon’ble Supreme Court, the charges become due for payment only after a bill or demand notice for payment is sent by the Licensee to the consumer.  In the present case, undisputedly, the bills were sent to the petitioner on 29.05.2014 and period of limitation for recovery of the bill under Section 56 (2) of the Act starts from the date of issue of letter for demand.  In view of these discussions, I consider that argument put forth on behalf of the petitioner, in this regard, is not maintainable and he cannot be allowed any benefit under the provisions of the Limitation Act or the Electricity Act-2003.

Judgment of Punjab & Haryana High Court in CWP No: 3291 of 2007, referred by the petitioner pertains to Section 26 (6) of Electricity Act 1910 and powers of Chief Electrical Inspection to quantify the amount of penalty where meter is found to be defective.  Section 26(6) of the Indian Electricity Act, 1910, is reproduced hereunder for ready reference:


“ Where any difference or dispute arises as to whether  any meter referred to in sub-section (1) is or is not correct, the matter shall be decided, upon the application of either party, by an Electrical Inspector, and where the meter has, in the opinion of such Inspector ceased  to be correct, such Inspector shall estimate the amount of the energy supplied  to the consumer or the electrical quantity contained in the supply, during  such time, not exceeding six months, as the meter shall not,  in the opinion of such Inspector, have been correct;  but save as aforesaid, the register of the meter shall, in the absence of fraud, be conclusive proof of such amount or quantity:


Provided that before either a licensee or a consumer applies to the Electrical Inspector under this sub-section, he shall give to the other party not less than seven days, notice of his intention so to do.”  

Section-26 (6) of the Indian Electricity Act, 1910 deals with a case where dispute  arises as to whether any meter is correct  or not and in such cases, jurisdiction is vested with the CEI,  only when  a   licensee or a consumer applies to the C.E.I. under the said sub-section.  Accordingly, then the dispute falls  within the jurisdiction of the CEI in cases where dispute  is regarding accuracy/ correctness of the meter and such dispute is referred  to the CEI  either by the licensee or the concerned consumer.  The scope of cases falling within the jurisdiction of CEI is limited by the sub-section itself.  Moreover, it also needs to be noted that Indian Electricity Act, 2003 came into force with effect from 10.06.2003 wherein  para-5 of the Introduction of Electricity Act, 2003, states that, “ 5- the bill seeks to replace the Indian Electricity Act, 1910, the Electricity (Supply) Act, 1948 and the Electricity Regulatory Commissions Act, 1998”.  Hence with the introduction of the Electricity Act, 2003, the Indian Electricity Act, 1910 was replaced.   Accordingly after coming into force of the Electricity Act, 2003, only provisions of Electricity Act, 2003 and any Regulation made there under are applicable for redressing / deciding the grievance of the consumers.  Section-26 (6) of the previous Indian Electricity Act, 1910 has no application to such disputes arising after coming into force of the Electricity Act, 2003.  There is no provision corresponding / similar to Section-26 (6) of the Indian Electricity Act, 1910 in the Electricity Act, 2003.  In fact, there is no such jurisdiction of the Chief Electrical Inspector under the new Act.  Therefore, the above referred judgment of the Hon’ble High Court does not in any way support the case of the petitioner.  The case of the petitioner is to be decided under the provisions of the Electricity Act-2003 and the Regulation framed under the said Act.    
ESIM 104 referred to by the petitioner, deals with the checking of connections, where un-authorized use of electricity or theft of electricity etc is involved.  No such allegation has been made out against the petitioner in the present case.  As such I do not find, referring of this clause, to any help in his cause.  

7.

As a sequel of my above discussions, I do not find merit in the other submission of the petitioner that overhauling of the account of the petitioner be restricted to six months as the relevant provisions for restricting charges to six months are not applicable, and he is liable to be charged for the actual quantum of electricity consumed by him, which could not be billed earlier due to non contribution of one phase causing less recording of consumption.  As such, I hold that the respondents are justified in overhauling the account of the petitioner for the actual period of default. 
Simultaneously, I feel that being a small entrepreneur, it might be difficult for the petitioner to pay the whole some in lump sum and it will be more fair and reasonable if the disputed principal amount is paid by him in easy installments.  Therefore, in the interest of natural justice, I also hold that no interest or delayed payment surcharge be levied in case, the petitioner agrees to pay the principal disputed amount in ten equal installments without going into further litigation.  Accordingly, the amount excess / short, after adjustment, if any, may be recovered / refunded from / to the petitioner. 
I also feel that there is certain revenue loss to the Respondents with the implementation of this decision.  To make good of this loss, the Respondents should fix responsibility of their employees, who have failed to check the non contribution of one phase for years together, and recover  5% of the   interest  amount  to be worked out at least from the  date of checking to the date of realization, after adopting proper procedure in accordance with their departmental rules.
8.

The petition is dismissed.

                  (MOHINDER SINGH)                       
Place: S.A.S. Nagar  


       Ombudsman,
Dated:
12 / 03 / 2015                                       Electricity Punjab,


               



       S.A.S. Nagar (Mohali). 

